THE FIRST AMENDMENT IN CRISIS

Access to Government and the Courts

"It is not merely the opinion of the editorial writer, or of the columnist, which is protected by the First Amendment. It is the free flow of information so that the public will be informed about the Government and its actions."

Judge Murray Gurfein, 1971 (Trial Judge, Pentagon Papers case)
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The notion that courts can operate in secret seems contrary to the basic premise of American democracy. As New Jersey federal judge Victor Marrero recently put it, "Democracy abhors secrecy, in recognition that public knowledge secures freedom." And, indeed, many states have enshrined this idea in their constitutions - the Hawaii Constitution provides that "in all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial."

However, the right of an accused to a public trial does not necessarily mean that the public, including the press, are entitled to attend court proceedings. Not until 1980, in Richmond Newspapers v. Virginia, did the United States Supreme Court hold that under the First Amendment the public has a presumptive right to attend criminal trials. Thus, a right that we may have taken for granted has existed - as a matter of constitutional law - for a mere 26 years. Justice Stevens wrote a concurring opinion in that case, beginning with a short and much-quoted sentence: "This is a watershed case." He went on to note that, until that day, the Court had never before held that the "acquisition of newsworthy matter is entitled to any constitutional protection whatsoever. "

What began as a ruling limited to criminal trials - and leaving room open for closing the courtroom door in narrow circumstances in order to accommodate overriding governmental interests * - has created a significant new body of First Amendment law, sometimes called the law of "access." The doctrine may be couched in terms of ensuring that the press must be allowed to intervene in judicial proceedings in order to protect its right to be present; but the real right belongs to the public, for which the press stands as a surrogate. Freedom of the press under the First Amendment does not exist in order to favor the journalism profession or the media industry. It exists in order to allow informed speech. Thus, the law protects news gathering so that those who consume the news will be able to observe and monitor their government, and to criticize it freely.

After deciding the Richmond Newspapers case, the Supreme Court issued two important access decisions, Press-Enterprise I and II. These cases greatly broadened the scope of First Amendment access - in one instance opening the voir dire (empanelment) process, and in the other requiring that pre-trial hearings be open as well. These cases established certain basic principles that guide all First Amendment access disputes. Whenever such a dispute arises, trial judges are required to apply two "complementary" principles.

The first is known as the "history" test: If a particular type of proceeding has traditionally been open to the public, then the presumption of public access is exceptionally strong. The test is easier to state than to apply. How far back does this test require the court to look? What about new technology - DNA, for example - for which there is no historical antecedent? Certain types of proceedings, however, consistently fail this test. The best example is the grand jury, which has historically been conducted in secret. On the other hand, some historically closed proceedings may become open as social conditions change. In recent years, courts have been willing to consider whether certain types of juvenile cases should be open to

. On February 1, 2006, a federal judge in Chicago closed the courtroom during testimony of Israeli intelligence agents in a money laundering terrorism case. The judge cited the need "to protect the national security of Israel and relationship between Israel and the United States of sharing national security information. "

public view, particularly those involving crimes that, if committed by an adult, would be felonies.

The second test is called the "function" or "logic" test. Here the question is whether access to a particular type of proceeding will help make the judicial process work better. Another way to put it is to ask whether access will serve the public good. Whereas the history test looks back, this one looks ahead. Again, the principle is easy to state but not always easy to apply. And the problem becomes more complicated when one test comes out favoring access while the other does not.

What follows is a brief discussion of selected areas of the law of access, with reference to some recent judicial decisions in this area.

I.

Secret Proceedings

After 9/11, everything changed. We are currently witnessing a national debate on such subjects as habeas corpus for detainees, eavesdropping on American citizens, and a host of other legal and political issues. The subject of public access, broadly defined, is part of this debate. If detainees are brought before military tribunals, for example, how much will, or should, the public know? In post-9fll federal judicial proceedings, similar questions are raised. Zacarias Moussaoui, the so-called "19th hijacker" whose sentencing hearing is scheduled to take place in February filed a "Motion to Have the Grand Jury Testimony of Zacarias Moussaoui Open to the People of America and the World." The judge denied the motion, but Americans have long known, and accepted the fact, that open trials, by definition, afford opportunities for defendants with political agendas.

A few years ago, the Chief Immigration Judge issued a directive known as the "Creppy Memo," closing all "special interest" deportation hearings to the public and the press. In Detroit Free Press v. Ashcroft, 303 F.3d 681,683 (6th Cir. 2002), the Sixth Circuit (Kentucky, Michigan, Ohio, Tennessee) held that this policy was unconstitutional, in an opinion that included the memorable observation that "Democracies die behind closed doors." A few weeks later, the Third Circuit (Pennsylvania, New Jersey, Delaware) held the very opposite in North Jersey Media Group, Inc. v. Ashcroft, 308 F.3d 198,202 (3d Cir. 2002), finding insufficient support under either the history or logic tests to establish that deportation hearings should be presumptively open. The court added the observation that "self-preservation" must be the nation's priority. In 2003, the Supreme Court declined to resolve the circuit split.

Another recent development is the secret docket, exemplified in a case known by its initials, M.K.B. v. Warden (11th Cir. 2003). Mohammed Bellahouel (M.K.B.), an Algerian

native with alleged ties to the September 11 terrorists, was detained in Florida for overstaying his student visa. He filed for habeas corpus in January 2002. The district court sealed the entire case - not just the papers but its very existence - without issuing any notice, holding a hearing, making any findings, or even telling anyone that there was such a case. The case came to light by accident when a clerk mistakenly included it on the PACER public information website, and an astute reporter spotted it before the mistake was discovered. After the Eleventh Circuit Court

of Appeals issued a secret, sealed order, Bellahouel asked the Supreme Court to review the case (he filed his petition under seal, with heavily-redacted pages (some entirely blank) for the public record). He argued that the public should not have been excluded from access to his case. The Supreme Court declined to take the case in February 2004. During the course of the proceedings, Mr. Bellahouel was released from custody and eventually sent home. The public has no way of knowing what made his case so sensitive as to warrant this degree of secrecy.

Last October, the Eleventh Circuit held that the practice of keeping secret dockets in criminal cases is unconstitutional. United States v. Ochoa-Vasquez, 428 F.3d 1015 (l1th Cir. 2005). Similarly, the Second Circuit (New York, Connecticut, Vermont) has held that the Connecticut practice of sealing cases and dockets without notice or findings is unconstitutional. Hartford Courant Co. v. Pellegrino, 371 F.3d 49 (2d Cir. 2004).

II.

Access to Government Information

Access is not entirely a matter of the First Amendment or the common law. It resides also in state and federal statutes, notably the federal Freedom of Information Act and its state analogues. In American Civil Liberties Union v. Department of Defense, the American Civil Liberties Union requested documents under the Freedom of Information Act relating to the

treatment of U.S. detainees since September 11, 2001. In 2004, Judge Hellerstein of the Southern District of New York ordered the release of thousands of pages of documents on the subject, many of which made headlines. Last year he ordered the production of photographs and videos showing detainee abuse - images the public hasn't seen yet. The Defense Department, in an affidavit from General Myers, argued that insurgents in Iraq would use the photographs to recruit more suicide bombers, but the court ordered production anyway, pointing out that al-Qaeda has already shown that it will kill innocent people with or without provocation.

While fighting continues in Iraq and troops remain in Afghanistan, judicial battles continue regarding the identity and treatment of detainees. Just weeks ago, New York Federal Judge Jed Rakoff ruled that the Government must release the names and nationalities of the more than 500 detainees held at the Guantanamo Bay prison. The defense department had argued that releasing the names would invade the "privacy" interests of the detainees. The judge did not buy the argument: "[I]t is hard to escape the inference that the Government's entire [privacy] argument before this Court is a cover for other concerns, such as the Government's desire, only recently modified by the courts, to keep the detainees incommunicado with the outside world." Associated Press v. Department of Defense (S.D.N.Y. 2006). Judge Rakoff's skepticism contrasts with a 2003 ruling by the District of Columbia Court of Appeals, which upheld the Justice Department's blanket denial of a FOIA request for information relating to the 1,182 persons detained directly after the September 11 attacks. Center for National Security Studies v. u.s. Department of Justice, 331 F.3d 918 (D.C. Cir. 2003).

III.

Access to Judicial Documents

"Judicial" documents - broadly defined as documents filed in court - have long been open to public inspection. However, parties often seek to override this principle by entering into so-called "confidentiality agreements" - and they often seek the imprimatur of the court by asking for a "protective order." Historically, courts have largely rubber-stamped such requests, but in today's world of the access-seeking press, judges (especially federal judges) now approach such matters with healthy skepticism. Federal law imposes a "good cause" requirement, followed notably in a 2002 Hawaii case, Kamakana v. City and County of Honolulu (a copy of the opinion is included with these materials). In that case, a member of the Honolulu police department brought a civil rights claim alleging that his rights had been violated after he blew the whistle on other members of the department. The Court granted the parties' request for a blanket order sealing most of the pleadings and other documents in the case. The Honolulu Advertiser (represented by Jeff Portnoy) intervened in the case and argued that public access was required under both common law and First Amendment principles. The Court agreed and ruled that only those documents for which "good cause" was shown to exist could be withheld from public view.

The Supreme Court has held that there is a First Amendment right of access in criminal proceedings, but it has never held that such a right extends to civil cases. The lower courts have generally held that civil proceedings carry a common law presumption of access based on a history of openness in the courts - a right that carries somewhat less punch than the First Amendment. See In re Cendant Corp., 260 F.3d 183, 198 n. 13 (3d Cir. 2001) ("the First Amendment right of access requires a much higher showing than the common law right of access before a judicial proceeding can be sealed"). This year, the Second Circuit went some distance toward breaking down that distinction when it held that there is a "qualified First Amendment

right" to documents filed in connection with a motion for summary judgment. Such documents "are - as a matter of law - judicial documents to which a strong presumption of access attaches, under both the common law and the First Amendment." Lugosch v. Pyramid Co. of Onondaga, 2006 U.S. App. LEXIS 525 (2d. Cir., Jan. 10,2006).

IV.

Access to Jurors

A.

Voir Dire and Jurors' Names

As nearly everybody knows, Martha Stewart sold her ImClone shares and was indicted for securities fraud. Ms. Stewart has now served her time and has become, once again, a staple of American television. What may not be known is that before the trial even began, the government sent the judge a letter asking that the media be barred from attending the jury selection proceedings - a letter that was neither docketed nor made public until after the judge entered her order granting the government's request, which she did without notice or hearing. The judge's order was based on the perception that juror candor would be inhibited if voir dire were public.

The Second Circuit Court of Appeals had no difficulty concluding that this was error. The court's opinion might simply have cited Press-Enterprise I and let it go at that, but given the constitutional nature of the right of access, the court delved into the question of when overriding interests are sufficient to trump openness. The trial judge's concern that jurors would not be candid simply wasn't supportable on the record. This wasn't, after all, a case involving sensitive or controversial issues of racism, gender bias, or the like. "A distaste for the niceties of home decorating" doesn't qualify. Providing transcripts to the press the day after is an unacceptable substitute: "[O]ne cannot transcribe an anguished look or a nervous tic." ABC Inc. v. Martha Stewart, 360 F.3d 90 (2d Cir. 2004).

The state courts of Washington and Oregon have recently addressed the issue of access to jurors and have issued strong pro-access rulings. A case named In the Matter of the Personal Restraint Petition of Christopher Orange, 152 Wash.2d 795,32 Media L. Rep. 2569 (2004), was a 1995 criminal case in which Orange was charged with first degree murder and other felonies. Trial started on a Wednesday, and the judge - apparently on his own - informed the prospective jurors that he would be conducting at least part of voir dire in his chambers - specifically asking them about past crimes, pretrial publicity, and their familiarity with the defendant's family's reputation.

Family members made it clear that they wanted to be present, and defense counsel advanced the family's "significant interest" - "Would it be possible, Your Honor, to have the family seated at the bench alongside the wall of the courtroom?" The Court answered, "No and not in my lap either." "They will have to sit outside. . . . I am ruling no family members, no spectators, will be permitted in this courtroom during the selection of the jury because of the limitation of space, security, et cetera." The judge made no written findings, but friends and family members were left outside for much of voir dire.

The Washington Supreme Court granted a new trial on the basis that closure of a part of the voir dire violated the First Amendment so seriously that counsel's failure to raise the issue on a prior appeal constituted ineffective representation by counsel. The case stands for the proposition that closure of the courtroom during a portion of voir dire, even a day or so, is reversible error, irrespective of the strength of the evidence: "[P]rejudice is presumed where a violation of the public trial right occurs." The Court pointed out that jurors might draw an adverse inference if they walked by and saw the family sitting outside. As for the public right at stake, granted by the state constitutional right to a public trial (like that of Hawaii) and by the First Amendment as well, the risk of closure is "the inability of the public to judge for itself and to reinforce by its presence the fairness of the process."

The Oregon case decision takes the subject of access to juror information to a new level. Three plaintiffs - a non-profit engaged in observing jury pools, a scholar, and a convicted murderer - joined forces to obtain access to jury pool records consisting of "source lists," "master lists," and "term lists." These are the documents from which jurors are selected, and they contain names and addresses of those who will ultimately sit on juries. According to the opinion, making voir dire open "does not alone suffice to guarantee that a jury is untainted." The court granted the petition on the authority of Press-Enterprise I. The court reasoned that the jury selection process in England and in colonial America was open, and there is "no reason why

the historical respect paid to new aspects of jury selection such as the assembly of jury lists should differ from the respect paid to the original ones such as voir dire." Jury Service Resource Center v. Carson, 199 Ore. App. 106, 110 P. 3d 594 (Ore. Ct. App. 2005).

'
,

Once the press hears jurors' names during the selection process, is it free to disclose their identities? In United States v. Quattrone, 403 F.3d 304 (2d Cir. 2005), the trial judge ordered reporters not to disclose the names of jurors identified in open court, thereby imposing a prior restraint. This case appears to be the legacy of "Juror No.4" in the first Kozlowski trial, the woman who sent hand signals to the defense team during jury deliberations and thereby lost her anonymity. Here, however, the Court of Appeals held that the order was an unlawful prior restraint, as the prosecution had warned.

United States v. Warner, 2005 US. Dist. LEXIS 17446 (N. D. Ill. Aug. 17,2005), seems contrary to the Quattrone decision. There, former Illinois Gov. George Ryan, on trial for corruption, asked the court to bar the media from jury selection in order to encourage candid responses to questions about Ryan's stance on issues such as "abortion, gay rights, gun control, [and] capital punishment." Alternatively, Ryan proposed giving reporters a transcript of the proceedings (as the judge did with Martha Stewart) with potential jurors' names redacted. The government suggested hiding jurors' identities and closing voir dire on sensitive questions if a juror so desired.

_The Chicago Tribune didn't like either of these options, but the court accepted part of the government's proposal: Jurors were allowed to be questioned privately if they so chose. Although the court refused to impanel an anonymous jury (there was no evidence of jury tampering or threats to juror safety), it said it would "instruct the press not to disclose the jurors' identities until the end of trial" - something that, in the court's experience, was "standard practice" for the press anyway.

Juror anonymity is a recent development - no case appears to have dealt with this subject before the 1970s. In United States v. Shryock, 342 F.3d 948 (9th Cir. 2003), the Ninth Circuit considered whether a district court can empanel an anonymous jury. The defendants, members of the "Mexican Mafia," were charged (and convicted) of murder, narcotics trafficking, firearms offenses, and RICO violations. Apart from the crimes with which they were charged, they hadn't behaved very well. One criterion for this type of case is whether the defendants have attempted to interfere with the judicial process or witnesses. They passed this test with flying colors by subpoenaing witnesses to penal institutions under the guise of needing them as witnesses in their case, then attacking them in attorney visiting rooms. In these circumstances, the court ruled, keeping the jurors' names anonymous was hardly an abuse of discretion.

In general, however, juries are not anonymous. A Wisconsin judge presiding over a drug case told counsel at the outset that in his court they used numbers for jurors, not names. The state Supreme Court held that this was an abuse of discretion because the judge failed to make an individualized determination that the jury needed protection or take precautions to minimize the prejudicial effect of the anonymity order. State v. Tucker, 259 Wis. 2d 484,657 N.W. 2d 374 (2003).

B.

Juror Interviews

A well-known media lawyer has observed, "Pick up a newspaper; turn on your television; go to your local bookstore. You'll see jurors talking to reporters." When the verdict comes in, reporters rush to interview jurors, who mayor may not want to be interviewed. Can a judge prevent such interviews? To what extent do jurors have a right of privacy? Can judges circumvent the problems of First Amendment access and prohibitions on prior restraint by empanelling anonymous juries? These are but a few of the newsgathering issues that have sprung up around jury trials in recent years, with very little "history" to guide us and sharply differing views of whether access to this particular part of the judicial process makes the system function better or worse.

v.

Celebrity Cases

The Director of Temple University's Women's Basketball program sued Bill Cosby alleging sexual assault, defamation, and various other wrongs. At the beginning of the case, she asked the court to seal the names of prospective witnesses (who would supposedly testify to similar incidents) and to prevent disclosure of information obtained during the pretrial discovery process. Cosby went her one better and asked the court to gag the attorneys and put the entire case, including discovery, under wraps. The district judge refused to "still counsel's voice" outside the courtroom on the surprising theory that "attorney public speech is not always undesirable." He went on to rule that there was no good cause to withhold witness names. Constand v. Cosby, 229 F.RD. 472 (B.D. Pa. 2005). Later, the parties took depositions of each other, and disputes arose about the proper scope of discovery. The court issued an interim order allowing the parties to file such motions under seal while the court reviewed the merits of the motions. The Associated Press intervened to object, but the court reaffirmed its own order, explaining the motions could involve attorney-client privilege, allegations of drug use and sexual assault, and "discussion of personal information about non-parties." The protective order was "narrowly tailored" to the motions, and its duration was limited. Constand v. Cosby, 2006 U.S. Dist LEXIS 1120 (B.D. Pa., Jan. 13,2006).

In Michael Jackson's child molestation case, the trial judge sealed the indictment, grand jury materials, and search warrant affidavits. The California Court of Appeals upheld the sealing order on the basis that the grand jury materials included information highly prejudicial to Jackson and irrelevant to the present case. It also upheld the sealing of the 82-page search warrant affidavit, which contained "graphic and detailed descriptions of Jackson's alleged sexual misconduct with two minors." The court held that the information would be "embarrassing, if not devastating, to the minors" and would likely lead to "moral judgments and public outrage" prejudicial to Jackson's right to a fair trial. The court reversed the trial judge in one respect, ordering that the indictment be unsealed. People v. Jackson, 128 Cal.AppAth 1009,33 Media L. Rep. 1706 (Cal. Ct. App. 2005).

'----​

'----​

VI.

Divorce Proceedings

Should marital breakups and the attendant court proceedings be as open as other civil proceedings? On the one hand, the public pays for the courts and matrimonial cases are part of

an open judicial system. On the other hand, warring spouses wash a lot of dirty linen in these cases, and the parties are required to disclose their financial circumstances. Often a wounded spouse will threaten to use the media either to redress a perceived imbalance of power or as a means of extracting a better settlement. In a 2003 divorce in Connecticut involving former

General Electric CEO John Welch, Mrs. Welch made it known that she intended to give all the gory details to the media, and John asked the court to keep her from doing so. Surprisingly, the trial judge sided with John: "The present case is a private matter between private people," he ruled.

The gagging of Mrs. Welch is not quite the same as denying a press request for access, but the result is the same in terms of denying information to the public. In Smith v. Smith, a 2005 New Jersey case, the court imposed a more stringent standard and held that the parents of a

divorcing party had not demonstrated "good cause" to seal documents in which their son-in-law accused them of alcohol abuse. "[T]he mere embarrassment of parties connected to a divorce action, without a showing that public disclosure of those embarrassing details also would have a detrimental impact upon minor children, is insufficient to shield the proceedings from open view."

In 2000, Massachusetts Chief Justice Marshall wrote the opinion in Boston Herald v. Sharpe, 432 Mass. 593 (2000) (excerpts from her opinion are included with these materials).

There the cross-dressing physician husband was charged (and later convicted) of killing his wife while their divorce proceedings were pending. The press sought access to domestic abuse affidavits filed in the divorce case. Dr. Sharpe argued that public disclosure would jeopardize his right to a fair trial. He lost. The Supreme Judicial Court declined to rule that fair trial considerations necessarily outweigh First Amendment values. Instead, the court balanced the two constitutional rights and took a practical approach, noting that the media had already publicized, in detail, Sharpe's long record of domestic violence and sexual weirdness. (See opinion, footnote 30). Further, the function test strongly supports public access to such documents so that the public will be able to monitor domestic abuse proceedings and thereby keep a watchful eye on the courts.

In 2004, the State of California passed a statute that requires a court, upon the request of a party to a divorce proceeding, to seal any pleading that provides the location or identifying information about the financial assets and liabilities of the parties. In Burkle v. Burkle, the California Court held that the First Amendment guarantees access to court records in divorce proceedings, and that the statute is unconstitutional on its face. Burkle v. Burkle, 2006 Cal. App. LEXIS 51 (Jan. 20, 2006).

VII. Access to Sporting Events

If the ASP (Association of Surfing Professionals) wanted to control media coverage of the Triple Crown of Surfing, could it do so? Reporters assume that their press credentials gave them an unrestricted ticket to sports events. However, some sports organizations and owners have begun to regard sporting events as a commodity subject to their commercial control. The PGA and the NBA, for example, have invoked intellectual property and contract rights in an attempt to control media access to sports. While owners and athletes rely on media coverage to promote interest in professional sports, they may also regard the media as competitors in the ancillary market.

One example is the suit brought by the National Basketball Association to prevent the New Yark Times from marketing news photos taken at professional basketball games. The theory of the case was that a press pass creates only a revocable license to use photographs to illustrate coverage of the games. The parties settled on the creative basis that the Times would include the NBA.com logo in advertisements for the photos and provide a link to the NBA website on its online store.

In Blue Line Publishing, Inc. v. Chicago Blackhawk Hockey Team, Inc., 769 N.E.2d 97 (Ill. App.Ct. 2002), the plaintiff published Blackhawk hockey game programs. The hockey team refused to grant the press credentials necessary to access players and coaches for interviews. Blue Line complained that the team's action amounted to an antitrust violation. The court ruled, under the Illinois Antitrust Act, that program sales did not satisfy the requirement that a state antitrust claim involve a "substantial part of trade or commerce in this state." In short, the court found that the plaintiff's modest sales (a market of approximately 2,000 programs for each of 50 games) were not big enough to warrant antitrust scrutiny.

After several years of granting a freelance photographer season-long credentials, the Minnesota Timberwolves denied him such credentials in accordance with a new policy requiring game-by-game permission. During the same season, the team implemented a league-wide policy prohibiting the credentialing of photographers, who were on assignment from non-NBA affiliated trading card companies (in this case a company called SkyBox). On the basis of the new policy, the photographer not only lost his credentials but also his contract with SkyBox. The court ruled that the team could not be considered a competitor of the photographer for antitrust purposes, and that no monopoly leveraging had occurred. Finally, the court saw nothing wrong with the team's decision to limit the number of strobe lights and prohibit credentials to those with non-NBA affiliated contracts. This simply reflected the team's right to exclude anyone it pleased - dealing a blow to those who believe the press has an inherent right of access to sporting events. Frank Howard v. Minnesota Timberwolves Basketball Limited Partnership, 636 N.W.2d 551 (Minn. Ct. App. 2001).

Since September 11, yet another phenomenon has operated to constrict the media's right of access to sporting events - security concerns. While such concerns are certainly not pretextual, many in the media feel that sports owners have taken them too far. As an example, this year the PGA tour required reporters to sign credential releases authorizing tour officials and police to access reporters' medical, credit, tax, and insurance claim information - a more

rigorous credentialing procedure than that faced by reporters at the Salt Lake Olympics or even for the White House presidential beat. Ultimately, the USGA and press representatives negotiated down the level of invasiveness, restricting background checks to criminal records.

VIII. Cameras in Court

Televised coverage of trials is standard in state courts but forbidden in federal. Feelings on this subject run deep. Supreme Court Justice David Souter voiced his determined opposition to cameras in the U.S. Supreme Court, saying, "The day you see a camera come into our courtroom it's going to roll over my dead body." Still, the winds of change may be at hand. Our newest Supreme Court Justice, Samuel Alito, revealed that while on the Third Circuit, he had favored allowing the media to bring cameras into the courtroom. Chief Justice John Roberts testified during his confirmation hearings that he had no "set view" on whether cameras should be allowed in the courtroom, adding that he would want to know how the other justices felt about it. "My new best friend, [former] Senator [Fred] Thompson [of NBC's Law and Order], assures me that television cameras are nothing to be afraid of," Roberts said. Meanwhile, several states, including New Hampshire and Mississippi, have substantially liberalized their rules on cameras in the courtroom in the last few years. In Hawaii television in the courtroom is governed by RSCH Rule 5.1.

Television is not welcome in all courts - the State of New York is a notable example. In 2005, the Court of Appeals of New York upheld Civil Rights Law § 52, the state's absolute ban on television cameras in court. Courtroom Television Network LLC v. State of New York, 2005 N.Y. LEXIS 1260,33 Media L. Rep. 1887 (N.Y. 2005). The television media's First Amendment right of access is "guaranteed," the court ruled, if television journalists are able, like anyone else, to attend trials and report on the proceedings. All the statute restricts is the ability to "bring cameras into the courtroom," which, the court ruled, has nothing to do with the right of access. "There is a long leap between a public right under the First Amendment to attend trials and a public right under the First Amendment to see a given trial televised."

-------------------------------------------------------------------​

Every few years we have a "trial of the century." In the 1890s, the press followed every detail of the Lizzie Borden case. In the 20th century, each decade had its trial spectacles - the Scopes "Monkey Trial;" the Lindbergh kidnapping case; the Alger Hiss and Rosenberg trials; the "Chicago 7," and many more. Thanks to the Internet, we can easily read the press accounts of these and other notable cases. See www.law.umkc.edu/faculty/projects/ftrials/ftrials.htm.

Our national fascination with trials continues in this century. Fueled by the availability of 24/7 news on cable television, coverage of sensational trials competes with "Days of Our Lives," "As the World Turns," and other forms of entertainment. In nearly all of these cases (including the Timothy McVeigh, Scott Peterson, and Michael Jackson trials), either the prosecution or the defense has attempted to restrict press coverage and thus impede public access to judicial proceedings. Richmond Newspapers was a "watershed" event, but it was only the beginning. The right of access under the First Amendment will always depend on the

determination of the media to assert the public's right to monitor public institutions, especially the courts.
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