
ACT 210 (2008)


RELATING TO EVIDENCE


HRS 621
The Hawai`i Shield Law provides a statutory privilege for journalists and others against compelled testimony and production of published or unpublished information that could lead to the identification of news sources and any unpublished information obtained in the course of newsgathering.  The law protects anyone employed by a news organization as well as others who perform the function of newsgathering and dissemination with a series of exceptions in narrowly defined cases. 

I. What is covered

Sec. 621 provides protection from compelled testimony or production of evidence by a legislative, executive, or judicial officer or body or anyone else having authority to compel testimony or evidence.

II. Who is covered

A.
Traditional news gatherers

The privilege applies to a “journalist or newscaster presently or previously employed by or otherwise professionally associated with any newspaper or magazine or any digital version thereof operated by the same organization, news agency, press association, wire service, or radio or television transmission station or network.”

B. Non-traditional news gatherers

The privilege can be claimed by any individual who can prove by “clear and convincing evidence”
 that:

1. The individual “regularly and materially” participated in reporting or publishing news or information of “substantial public interest.”

2. What the individual does is “materially similar or identical” to what a journalist or newscaster does.

3. The interest of the individual in invoking the privilege is “materially similar” to that of traditional news gatherers.

4. The public interest is served in specific circumstances.

III. Scope of protection

A.
Identity and/or information of source


Sec. 621 (a) (1) specifically protects from disclosure information that

 could identify a confidential source.

B. Confidential and/or unpublished information

Sec. 621 (a) (2) specifically protects unpublished information obtained in the course of newsgathering such as outtakes, notes, photos and video, regardless of whether it is confidential or not.

C. Type of case



1
Criminal cases

Subsection ( c ) provides specific exceptions in criminal cases:

a.
Subsection ( c ) (1): If there’s “probable cause” to believe that the journalist has committed a crime or is about to commit a crime.

b.
Subsection ( c ) (2): If the journalist observes an alleged crime she will generally have to testify, except that if the alleged crime involves receiving information from a source.  If the case involves information received from a source, the courts must balance the public interest in the disclosure of the information with the necessity of compelling disclosure.

c.
Subsection ( c ) (3):  In cases where there is “substantial evidence”
 that the information being sought is “material” to the investigation, prosecution or defense of a felony
.  In such cases, the three-part test would apply:

1)
Cannot be reasonably obtained by alternative sources;


2)
Noncumulative;


3)
Information is relevant.

d.
Subsection ( c ) (4):  If the information is critical to prevent “serious harm” to life or public safety.

e.
Subsection ( c ) (5): If the “source consents” then journalists must turn over unpublished documents or other tangible materials provided by the source.



2.
Civil cases

Journalists have absolute protection for sources and unpublished information in almost all civil cases, except defamation. The requirements to compel testimony outlined Subsection ( c ) (3), including the three-part test, would apply in defamation cases.

IV. Penalties for Non-disclosure

Subsection (d) provides protection against fines or imprisonment

for refusing to disclose privileged information.

V. Sunset clause

The bill includes a Sunset clause providing for repeal on June 30, 2011.  This means that before that date, we must return to the Legislature to keep the law on the books.
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� Although the standard to be met is higher than that of journalists attached to news organizations, Hawai`i is the only state that explicitly protects “non traditional” citizen journalists. 





� A level of proof in a civil case which requires more than a preponderance of the evidence, but less than proof beyond a reasonable doubt.





� “Substantial evidence” is a high burden of proof which requires a “high quantum of evidence” that’s not easy to overcome.





� The journalist can assert an absolute privilege in anything less than a felony.





� In effect, the information cannot be sought to provide the same evidence that may already be available by other means.





�This test generally follows the version of a qualified privilege used in most shield statutes. 





�The Attorney General explains that this not intended to disclose the identity of the source, but, with the source’s permission, the journalist can disclose unpublished documents or “objects” that the journalist obtained from the source.





� The test would be about the minimum the news media can expect in a defamation case.





